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The   Legislative  Audit  Committee 
of  the  Montana  State   Legislature: 

Herein  transmitted  is  our  sunset  performance  review  of  the 
Montana  Board  of  Water  and  Wastewater  Operators.  The  review 
was  conducted  in  response  to  the  1977  Sunset  Law,  which  termi- 
nates the  board  on   July  1,    1983. 

The  review  focused  upon  an  examination  of  board  operations. 
It  does  not  encompass  an  audit  of  the  board's  financial  transactions 
or  overall   compliance  with   state   laws. 

There  are  no  formal  recommendations  in  the  report  since  the 
responsibility  for  such  recommendations  lies  with  the  Audit  Commit- 
tee. Nevertheless,  we  discussed  the  contents  of  the  report  with  a 
number  of  individuals  and  organizations,  including  the  members  of 
the  Board  of  Water  and  Wastewater  Operators  and  staff  of  the 
Department  of  Health  and  Environmental  Sciences,  Water  Quality 
Bureau . 

We  wish  to  express  our  appreciation  to  the  members  of  the 
board  and  to  the  department  staff  for  the  assistance  they  provided 
during  the   review. 


pectfully   submitted, 


Gillett,    CPA 
Acting   Legislative  Auditor 
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Chapter   I 
BACKGROUND 

This    sunset    performance    audit    addresses    state    regulation    of 
water   and    wastewater   operators    by   the    Board   of  Water  and  Waste- 
water   Operators    and    the    Department    of    Health   and    Environmental 
Sciences   (DHES). 
REPORT  OBJECTIVES 

The  1977  Legislature  enacted  legislation  terminating  numerous 
regulatory  boards  and  agencies,  including  the  Board  of  Water  and 
Wastewater  Operators.  This  law,  commonly  referred  to  as  the 
"sunset  law,"  requires  the  Legislative  Audit  Committee  to  conduct 
a  performance  audit  of  each  terminated  agency.  The  performance 
audit  must  review  the  need  for  each  regulatory  board/agency  and 
the  Legislative  Audit  Committee  must  offer  recommendations  for 
board/agency  reestablishment,   modification,   or  termination. 

The  sunset  law  also  requires  an  examination  of  the  following 
questions  during  the  conduct  of  the  committee's  review: 


(a)  Would  the  absence  of  the  regulation  significantly  harm  or 
endanger  the  public's  health,    safety,   or  welfare? 

(b)  Is  there  a  reasonable  relationship  between  the  exercise 
of  the  state's  police  power  and  the  protection  of  the 
public's  health,    safety,    or  welfare? 

(c)  Is  there  another  less  restrictive  method  of  regulation 
available     which     could     adequately     protect     the     public? 

(d)  Does  the  regulation  have  the  effect  of  directly  or  indi- 
rectly increasing  the  costs  of  any  goods  or  services 
involved  and,    if  so,   to  what  degree? 

(e)  Is  the  increase  in  cost  more  harmful  to  the  public  than 
the  harm  which  could  result  from  the  absence  of  regula- 
tion? 


(f)  Are  all  facets  of  the  regulatory  process  designed  solely 
for  the  purpose  of,  and  have  as  their  primary  effect, 
the  protection  of  the  public? 


Using  the  information  contained  in  this  report,  and  that 
gathered  during  a  public  hearing,  the  committee  will  address  these 
six  questions.  During  the  hearing  process,  testimony  and  com- 
ments will  be  heard  from  the  board/agency,  the  profession,  and 
interested  members  of  the  public. 

In  defining  legislative  intent,  the  sunset  law  (section  2-8-101, 
MCA)  states  that,  by  requiring  periodic  evaluation  in  the  form  of  a 
performance  review,  the  legislature  will  be  in  a  better  position  to 
ensure  that  agencies  and  programs  exist  only  to  be  responsive  to 
state  residents'  needs.  The  sunset  law  terminates  the  board  on 
July  1,  1983.  This  sunset  review  is  in  response  to  the  legal 
requirement  for  a  review  prior  to  board  termination. 
NATURE  OF   THE   OCCUPATION 

Water  and  wastewater  operators  are  responsible  for  the  daily 
operation  and  maintenance  of  water  and  wastewater  treatment 
plants  and  water  distribution  systems. 

A  wastewater  treatment  plant  is  a  facility  designed  to  partially 
remove,  and  partially  change  by  decomposition,  the  organic  and 
chemical  pollutants  in  wastewater.  The  plant  treats  the  material 
and  discharges  the  treated  wastewater  back  into  the  state's  waters 
as  allowed  by  law.  Wastewater  treatment  facilities  can  range  in 
size  and  sophistication  from  complex  plants,  found  in  large  cities, 
to  simpler  treatment  lagoons  used  by  smaller  communities  and 
trailer  courts. 


Wastewater  treatment  plants  are  categorized  for  operator 
certification  purposes  by  the  type  of  treatment  utilized  at  the 
plant.  Treatment  ranges  from  sedimentation  (primary  wastewater 
treatment)  to  physical-chemical  processes  (secondary  wastewater 
treatment).  All  wastewater  containing  organic  material  is  required 
to  have  a  minimum  of  secondary  treatment  before  being  discharged 
into  Montana's  streams.  A  secondary  water  treatment  plant  utilizes 
biological  or  chemical  processes  to  treat  the  wastewater.  Sewage 
lagoons,  aerated  lagoons,  filters  through  which  the  wastewater 
trickles,  aeration  techniques,  and  physical-chemical  treatment  are 
the  types  of  treatment  utilized.  A  primary  treatment  plant  usually 
employs  a  sedimentation  procedure  which  removes  a  substantial 
amount  of  larger  suspended  matter  with  little  or  no  removal  of  fine 
particles.  Primary  treatment  is  accomplished  by  ponds,  septic 
tanks  or  sedimentation  basins. 

A  water  distribution  system  is  the  portion  of  the  water  supply 
system  in  which  water  is  transported  from  the  water  treatment 
plant  or  other  supply  source  to  the  premises  of  the  consumer.  A 
water  supply  system  includes  the  pipes,  structures,  and  facilities 
through  which  the  water  is  obtained,  treated,  sold,  distributed,  or 
otherwise  offered  to  the  public  for  household  use  or  human 
consumption. 

A  water  treatment  plant  is  that  portion  of  the  water  supply 
system  which  alters  either  the  physical,  chemical,  or  bacteriological 
quality  of  the  water  rendering  it  safe  for  human  use.  Water 
treatment  plants  are  categorized  by  the  source  of  water,  i.e., 
ground    or    surface    water.       Water    treatment    plants    and    facilities 


range   from   municipal    plants  to  wells  with  a  simple  system  to  chlor- 
inate the  water. 

The  person  in  "responsible  charge"  of  any  water  or  wastewater 
system  serving  ten  or  more  families  or  serving  an  industry  employ- 
ing ten  or  more  persons  must  be  certified  under  Montana  law. 
Responsible  charge  is  defined  as  " .  .  .  the  responsibility  exercised 
by  an  individual  in  day-by-day  operation  and/or  supervision  of  a 
water  distribution  system,  water  treatment  plant,  wastewater 
treatment  plant,  or  any  part  thereof,  which  may  affect  the  quality 
and/or  quantity  of  the  water  for  human  consumption  or  the  quality 
of  the  effluent  produced  by  such  works."  (16.18.201(5)  ARM. ) 
The   operator    in    responsible   charge   must   be   available   at   all  times. 

The  majority  of  the  work  in  municipal  water  treatment  and 
wastewater  plants  consists  of  preventive  maintenance  and  routine 
inspections  of  the  facility.  Inspections  are  conducted  to  ensure 
filters,  pumps,  and  other  machinery  are  properly  functioning. 
Other  activities  required  of  the  operators  range  from  analyzing 
water  samples  to  maintaining  the  grounds.  Water  samples  are 
taken  at  various  locations  throughout  the  plants  to  determine 
chemical  and  bacteria  content  to  assure  the  water  meets  federal 
and  state  standards.  Some  analyses  are  conducted  in  laboratories 
at  the  treatment  plants.  Water  treatment  operators  may  also  submit 
water  samples  to  DHES.  Various  gauges  and  meters  are  also  read 
to  monitor  the  overall  operations  of  the  plant. 

Certified  mobile  home  and  travel  trailer  park  operators  routinely 
check   the   pumps   on   water   wells   to   ensure   the   pumps  are  working 
properly   and   the  water  pressure  is  sufficient.      If  the  operator  has 


a    lagoon,    the    lagoon    must    be    regularly   checked    for   weed    growth 
and  damage  to  the  walls. 
CLASSIFICATION   OF  SYSTEMS 

The  Department  of  Health  and  Environmental  Sciences  has 
classified  water  and  wastewater  systems,  including  industrial 
wastewater  treatment,  according  to  the  complexity  of  the  system 
and/or  the  population  served.  There  are  five  classes  designated  1 
through  5  in  water  treatment  and  water  distribution  systems. 
Four  classes,  1  through  4,  are  designated  for  wastewater  treatment 
systems.  The  department's  certification  of  operators  reflects  the 
class  and  type  of  system.  Class  1  operators  in  all  three  systems 
serve  the  largest  population  and/or  operate  the  most  complex 
system.  Class  4  wastewater  operators  maintain  the  least  complex 
wastewater  systems  and  Class  5  water  treatment  and  distribution 
operators  are  required  for  systems  in  the  smallest  population 
areas. 


Chapter  II 

THE  BOARD  OF  WATER  AND  WASTEWATER  OPERATORS 

The  Board  of  Water  and  Wastewater  Operators  was  created  in 
1967  by  an  act  of  the  Legislature  (Chapter  239,  Laws  of  1967). 
The  statutes  state  that  the  health  and  welfare  of  Montana  citizens 
was  jeopardized  by  persons  not  properly  qualified  to  operate  water 
supply  systems  and  that  Montana's  waters  were  endangered  by 
persons  not  properly  qualified  to  operate  wastewater  treatment 
plants. 

The    board    was    created    to    be    primarily    advisory    in    nature. 
The  board's  functions   include  advising  and  assisting  the  Department 
of   Health   and    Environmental    Sciences    (DHES)   in  the  administration 
of   the   certification  program.      The  board  has  statutory  authority  to 
adopt   rules    necessary   to   assist   with  the  certification  program  but, 
before   the    rules   are  effective,    DHES  must  approve  them.      DHES  is 
the   agency   which    is    responsible   for   certifying    persons   working   in 
these    areas.       The    department    has    the    actual    authority   to   certify 
the  operators   after   considering    the    recommendations   of   the  board. 
The    department,    not    the    board,     has    the   authority   to    revoke   the 
certificate   of   an  operator,    following  a   hearing.      However,    a  person 
may  apply  to  the  board  for  a  rehearing. 
BOARD   OPERATIONS 
Structure 

The  seven-member  board  consists  of: 


Two  members  who  are  water  supply  system  or  water 
treatment  plant  operators  holding  valid  certificates.  One 
of  these  members  shall  hold  a  certificate  by  examination 
of  the  highest  class  issued  by  the  Department  of  Health 
and  Environmental  Sciences.  There  is  no  restriction  on 
the  classification  of  the  certificate  held  by  the  other 
operator. 


2.  Two  members  who  are  wastewater  treatment  plant  operators 
holding    valid    certificates.       One    of    these    members    shall 
hold    a    certificate    by    examination    of    the    highest    class 
issued    by    the    Department    of    Health    and    Environmental 
Sciences. 

3.  One    member    serving    on    the    faculty    of    a    university    or 
college    whose    major    field     is     related     to    water    supply 
systems,    wastewater  treatment,    chemical  or  civil   engineer- 
ing,   chemistry,   or  bacteriology. 

4.  One  member  who  is  a  representative  of  a  municipality 
required  to  employ  a  certified  operator  and  holds  a 
position  of  either  city  manager,  city  engineer,  director 
of    public    works,     works    manager,     or    their    equivalent. 

5.  The  administrator  of  the  Division  of  Environmental   Sciences 
of   the    Department   of   Health  and   Environmental   Sciences. 


Excluding  the  official  from  the  department,  the  members  are  ap- 
pointed by  the  Governor  for  six-year  terms  from  a  list  of  nominees 
submitted  by  the  current  board.  It  is  not  mandatory  for  the  new 
members  to  be  chosen  from  this  list.  Appointments  are  not  subject 
to  senate  confirmation.  The  board  selects  from  its  membership  a 
chairman  when  new  members  are  appointed.  Board  members  receive 
$20  per  day  plus  travel   expenses  when  on   board   business. 

At  least  four  board  meetings  are  held  per  year.  The  main 
purpose  for  two  of  the  meetings  is  to  review  the  examinations 
offered  twice  yearly.  Board  business,  such  as  the  rewriting  of 
rules,  study  material,  etc.  is  discussed  at  other  meetings.  In 
calendar  year  1980  five  meetings  were  held.  The  majority  of  the 
meetings  are  held  in  Helena. 
Staffing  and   Funding 

The  board  is  attached  to  the  Department  of  Health  and  Envi- 
ronmental Sciences.  A  part-time  secretary  (0.5  FTE)  is  allocated 
to  the  board   by  the  department.      The  secretary  is   responsible  for: 


--Maintaining  all  of  the  board's  files   in   the  Helena  office. 

--Assuring    that    all    board    members    receive    all    necessary    and 
pertinent  information. 

--Taking  minutes  at  all   board   meetings. 

--Issuing   certificates  to  qualified   persons. 

--Performing   other   necessary    secretarial    and    clerical    functions. 

The  board  collects  fees  for  each  class  of  certificate  issued. 
The  fees  are  applicable  to  examinations  and  renewals.  The  follow- 
ing schedule  lists  these  fees: 

WATER  AND  WASTEWATER  OPERATORS 

FEE   SCHEDULE 

Item  Amount 

Class  1  $20.00 

Class  2  15.00 

Class  3  10.00 

Class  4  5.00 

Class  5  3.00 

Source:   Department  of  Health  and  Environmental  Sciences. 

Illustration  1 

The  board  is  funded  from  an  account  in  the  earmarked  reve- 
nue fund.  All  revenue  collected  is  provided  by  fees  charged  to 
applicants  and  certified  operators  and  by  the  interest  the  board 
receives  on  its  funds  invested  in  the  Short-Term  Investment  Pool 
(STIP).  Illustration  2  shows  the  revenues,  expenditures,  and 
fund  balance  as  of  June  30  for  the  board  over  the  past  five  fiscal 
years. 


BOARD  FINANCES 

1  2 

Fiscal  Year        Revenues        Expenditures        Fund  Balance 

1980-81  $15,313  $15,056  $24,812 

1979-80  14,381  14,101  24,555 

1978-79  13,937  12,783  24,275 

1977-78  13,436  12,166  23,121 

1976-77  13,257  12,426  21,851 

9  Includes  interest  from  STIP  funds. 

Includes  expenditures,  accruals,  and  adjustments. 

Source:   Montana  Financial  Reports 

Illustration  2 


BOARD   GOALS   AND   OBJECTIVES 

The  sunset  law  requires  the  board  to  delineate  its  goals  and 
objectives.  The  board  has  stated  that  its  goal  and  objectives  are 
as  follows: 

GOAL: 

The  goal  of  the  Board  of  Water  and  Wastewater  Operators  is 
to  protect  the  public  health  and  welfare  and  to  protect  the 
integrity  of  the  waters  of  Montana  by  assuring  that  only 
qualified  persons  operate  water  distribution  systems,  water 
treatment  plants,    and  wastewater  treatment  plants. 

OBJECTIVES: 

The  board  proposes  to  meet  this  goal   by: 

1.  Classifying  all  water  distribution  systems,  water  treat- 
ment plants,  and  wastewater  treatment  plants  according 
to  population  served,  environmental  needs,  and  type  of 
system. 

2.  Adopting  regulations  to  clarify  and  implement  the  certifi- 
cation  law. 

3.  Consulting  with  the  department  (DHES)  regarding  neces- 
sary enforcement  measures. 

4.  Ensuring  the  best  operation  of  water  distribution   systems, 
water    treatment    plants,    and    wastewater   treatment   plants 
by: 


a.  licensing  only  operators  that  fully  qualify  by  passing 
the   written   examination   and    by   fulfilling  the  neces- 
sary experience   requirements. 

b.  assisting     operators     to     upgrade     their     skills     by: 

(1)  making    study    and    informational    material    avail- 
able. 

(2)  encouraging  workshops  and   seminars. 

c.  upgrading    examinations    to    more    closely    reflect    the 
ability  of  the  operator. 

d.  studying      the     advisability     of     making     continuing 
education   a   requirement  for  certification. 


DEPARTMENT/BOARD    FUNCTIONS 
Examinations 

The  board  is  required  by  law  to  hold  at  least  one  examination 
each  year  for  the  purpose  of  examining  candidates  for  certification. 
There  are  separate  examinations  for  operators  for  each  class  of 
water  treatment,  water  distribution,  and  wastewater  treatment. 
Applicants  seeking  certification  in  both  water  treatment  and  water 
distribution  are  able  to  take  one  test  developed  to  cover  both 
areas. 

Applicants  are  tested  on  arithmetic,  chemistry,  bacteriology, 
and  the  physical  operation  of  the  plant.  The  complexity  and 
number  of  test  questions  increases  with  the  classification,  Class  1 
exams  being  the  most  difficult. 

A  passing  grade  is  determined  by  the  board  after  each  exam. 
The  passing  grade  has  increased  from  60  to  70  percent  during  the 
existence  of  the  certification  program  (see  Chapter  IV  for  further 
discussion).  The  board  secretary  grades  the  objective  parts  of 
the    exams    and    the    DHES    representative   on    the   board    grades    the 
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subjective  sections.  Exams  ten  points  above  and  below  the  passing 
grade  are  reviewed  by  board  members  to  determine  if  these  exams 
were  correctly  scored. 

The  board  administers  examinations  twice  per  year,  once  in 
the  fall,  usually  in  Bozeman,  and  once  in  the  spring,  in  four 
different  cities.  Most  of  the  people  taking  the  examinations  admin- 
istered by  the  board  apply  for  certification  in  Classes  1,  2,  or  3. 
The  board  administers  few  Class  4  and   5  exams. 

Department  of  Health  and  Environmental  Sciences  staff  admin- 
ister the  majority  of  the  Class  4  and  5  exams.  These  exams  are 
conducted    at    a    DHES    division    office    or    in    the    applicant's    town. 

After  failing  the  written  examination,  an  applicant  can  request 
an  oral  exam.  The  request  must  be  presented  to  the  board  in 
writing.  (For  further  discussion  concerning  examinations  see 
Chapter   IV.) 

The  following  table  shows  the  total  number  of  exams  admin- 
istered by  the  board,  taken  and  passed  for  fiscal  year  1976-77 
through  fiscal   year  1980-81. 
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BOARD  OF  WATER  AND  WASTEWATER  OPERATORS 

PASS  RATES  FOR  EXAMINATIONS 

(Fiscal  Year  1976-77  through  Fiscal  Year  1980-81) 


WATER  DISTRIBUTION 
Class  1 
Class  2 
Class  3 
Class  5 

WATER  PLANT 

Class  1 

Class  2 

Class  3 

Class  4 

DISTRIBUTION  AND  PLANT 
Class  1 
Class  2 
Class  3 
Class  4 
Class  5 

WASTEWATER  PLANT 
Class  1 
Class  2 
Class  3 
Class  4 
Class  5 

"Includes  two  operators  who  took  a  wastewater  test  in  combination 
with  the  water  distribution  and  water  plant  test. 

Source:   Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  3 

The  board  and  department  recently  adopted  new  rules  requir- 
ing experience  before  a  person  can  become  fully  certified.  The 
experience  requirement  is  effective  March  1,  1982.  (This  is 
discussed  further  in  Chapter  IV.) 


Percent 

Taken 

Passed 

Passed 

15 

11 

73% 

6 

2 

33% 

2 

0 

0% 

4 

2 

50% 

63 

34 

54% 

35 

15 

43% 

9 

5 

56% 

10 

5 

50% 

113 

95 

84% 

39 

19 

49% 

84 

56 

67% 

35* 
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87% 

244 

158 

65% 

61 

35 

57% 

95 

67 

71% 

36 

18 

50% 

3 

3 

100% 
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Certification 

Certificates  are  issued  by  DHES,  based  upon  the  board's  recom- 
mendations, for  each  class  and  type  of  system.  As  noted  previously, 
the  classes  are  determined  by  the  complexity  and/or  the  population 
served  by  the  water  or  wastewater  system.  An  operator  is  issued 
one  certificate  but  can  be  certified  in  all  three  types  of  systems. 
The  following  table  shows  the  number  of  certifications  renewed  for 
each  class  in  each   system. 

BOARD  OF  WATER  AND  WASTEWATER  OPERATORS 


CERTIFICATION 

STATISTICS 

NUMBER  OF 

RENEWALS 

Wat 

er  Dist 

ribut 

ion  Operators 
Class 

Fiscal  Year 

1 

2 

3 

4 

5 

1980-81 

7 

26 

33 

9 

9 

1979-80 

6 

26 

31 

6 

9 

1978-79 

10 

33 

29 

8 

9 

1977-78 

8 

Water 

37 
Plant 

27 

Operators 
Class 

4 

2 

Fiscal  Year 

1 

2 

3 

4 

5 

1980-81 

75 

33 

11 

4 

2 

1979-80 

71 

32 

12 

5 

2 

1978-79 

75 

33 

12 

4 

2 

1977-78 

74 

35 

10 

5 

2 

Water 

Distr 

ibution 

and 

Water  Plant  Opi 

orators 

Class 

Fiscal  Year 

1 

2 

3 

4 

5 

1980-81 

117 

36 

92 

262 

92 

1979-80 

102 

37 

84 

230 

93 

1978-79 

75 

38 

90 

221 

100 

1977-78 

65 

39 

96 

213 

91 

Wa 

stewater  Pla 

nt  Operators 

Class 

Fiscal  Year 

1 

2 

3 

4 

5 

1980-81 

203 

69 

131 

197 

62 

1979-80 

178 

70 

128 

177 

66 

1978-79 

150 

74 

137 

172 

73 

1977-78 

154 

77 

132 

161 

66 

Source:      Compiled  by  the  Office   of  the  Legislative  Auditor. 

Illustration  4 
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There  were  807  new  certifications  issued  in  all  the  above  categories 
in  the  same  four-year  period.  As  of  December  1981  class  5  waste- 
water operator  certificates  are  not  being   issued. 

Restricted  certificates  allow  people  to  work  only  in  specific 
types  of  systems  (wells  or  lagoons).  Mobile  home  and  travel 
trailer  park  operators  constitute  the  majority  of  people  with 
restricted  certificates.  With  the  adoption  of  new  regulations, 
restricted  certificates  are  no  longer  issued  to  new  operators.  The 
status  of  the  current  restricted  certificates  will  remain  unchanged; 
the  restrictions  will  be  applicable  as  long  as  the  operator  renews 
the  certificate. 

Following  is  the  number  of  restricted  certificates  issued  for 
the  last  four  years. 

RESTRICTED  CERTIFICATES 

Fiscal  Year  New  Renewed 

1980-81  69  137 

1979-80  44  115 

1978-79  48  76 

1977-78  38  66 

Source:   Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  5 

An  operator  who  has  obtained  certification  in  another  state 
may  obtain  certification  in  Montana  if  review  of  his  application  and 
supporting  material  indicates  he  has  passed  an  examination  at  least 
equivalent  to  that  required  by  Montana  and,  effective  March  1, 
1982,  has  experience  which  meets  Montana's  minimum  requirements. 
Seven  such   reciprocity  certificates  have  been   issued. 
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Certificates     must     be     renewed     prior     to     July  1     each     year. 
Operators    who    terminate    employment    in    the    water    or    wastewater 
field   may    retain   their   certificate   for   two   years.      After   two  years, 
a  certificate  is  automatically  invalidated. 
Complaints 

Complaints  concerning  operators  can   be  directed   to  the  depart- 
ment  and    the   board.      If  warranted,   the  department  has  the  autho- 
rity   to    revoke   the   certificate   of   the   operator   following    a    hearing. 
A  certificate  may  be   revoked   if  it  is  found  that: 

(a)  the  operator  has   practiced  fraud  or  deception; 

(b)  reasonable  care,   judgment,   or  the  application  of  knowledge 
or   ability  was  not  used   in  the  performance  of  duties;   or, 

(c)  the  operator  is  incompetent  or  unable  to  properly  perform 
his  duties. 

To  date,  there  have  been  no  revocations  and  few  complaints 
concerning  certified  or  noncertified  operators.  In  1976  the  board 
requested  DHES  to  investigate  a  procedural  question.  The  problem 
was  resolved  without  any  board  or  department  action.  Other 
complaints  have  involved  questions  concerning  certification  of 
operators.  The  complaints  were  answered  through  the  use  of 
telephone  calls,  letters,  or  meetings  with  no  formal  action  being 
required.  Board  members  have  also  met  individually  with  city 
officials  to  explain  the  requirements  for  certification  of  operators. 
EXEMPTIONS    FROM    REGULATION 

The  law  exempts  operators  of  plants  or  systems  serving  less 
than  ten   families  from  certification. 
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Chapter   III 
OTHER    REGULATION 
STATE   AND    FEDERAL 

There  is  no  federal  certification  of  water  and  wastewater 
operators.  Federal  laws,  however,  require  a  properly  trained 
chief  operator  to  be  hired  when  a  federally  funded  water  or  waste- 
water system  is  50  percent  completed,  but  the  laws  do  not  require 
the  operator  be  certified. 

Under  the  Federal  and  State  Safe  Drinking  Water  Acts,  the 
Department  of  Health  and  Environmental  Sciences  (DHES)  has 
control  over  public  water  supplies.  All  public  water  supply  systems 
must  submit  a  specified  number  of  water  samples  to  a  DHES  certified 
laboratory.  Public  water  supplies  are  categorized  as  community  or 
non-community  water  supplies.  Community  water  systems  must 
submit  samples  each  month.  Non-community  systems  are  required 
to  submit  samples  quarterly.  The  number  of  samples  submitted 
from  a  community  system  each  month  is  dependent  upon  the  popu- 
lation served  by  the  system.  More  samples  are  necessary  as  the 
population  increases  since  the  volume  of  water  going  through  a 
system  will  increase  with  the  population.  For  example,  a  system 
supplying  11,000  people  must  send  in  12  samples  a  month.  Sixty 
samples  must  be  submitted   if  a  system  serves  51,000  people. 

Water   systems   are   also  to  be  inspected   yearly  by  a  member  of 
the  DHES  staff  or  by  a   licensed   sanitarian.      The  inspectors  examine 
the   chlorination    and   fluoridation    equipment    (if   applicable)    and   the 
general    operation   of   the   plant.       If   the   water  source  is  a  well,   the 
pump  and  well   house  are  also  inspected. 
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The  Federal  Water  Pollution  Control  Act  allows  DHES  to  control 
the  material  released  from  wastewater  systems.  Before  a  system 
can  discharge  sewage,  industrial  waste,  or  other  wastes  into  state 
waters,  a  permit  must  be  obtained  from  DHES.  The  permit  specifies 
the  maximum  allowable  content  of  pollutants  in  the  discharged 
water.  Water  samples  are  taken  and  analyzed  by  the  operators  of 
the  wastewater  treatment  plant  to  verify  the  parameters  are  within 
the  limits  of  the  permit.  Periodically,  a  summary  of  the  sample 
results  is  submitted  to  DHES.  The  results  are  reviewed  to  verify 
the  plants  are  complying  with  the  permit.  Violations  of  the  permit 
are  investigated.  DHES  also  inspects  water  and  wastewater  systems 
throughout  the  state  on  a  yearly  basis.  The  wastewater  plants  are 
not  required  to  have  water  samples  analyzed  by  a  DHES  licensed 
laboratory. 

The  permit  expires  after  a  maximum  of  five  years,   as  required 
by    the    federal    and    state    regulations.       To    continue    discharging 
wastes,   the  permittee  must  request  reissuance  of  the  permit. 
REGULATION    IN   OTHER   STATES 

Forty-four  states  require  wastewater  operators  to  be  certified 
and  six  other  states  have  a  voluntary  program.  Water  operators 
must  be  certified  in  41  states,  six  states  have  a  voluntary  program, 
and  three  states  do  not  have  a  program. 

The  following  illustration  compares  various  aspects  of  Montana 
regulation  to  those  of  other  states. 
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COMPARISON  -  MONTANA  AND  OTHER  STATES 
REGULATION  OF  WATER  AND  WASTEWATER  OPERATORS 


Facet 


Other  States 


Water 
Programs 


Wastewater 
Programs 


Montana 


Licensing  Entity 

State  Agency  Directly 
Certification  Board  or 

Committee 
Other 

Certification 


7 
39 


Required  to  Remain  in 
Field  to  Remain 
Certified 


14 


7 
41 


14 


DHES  upon  advice 
from  Board  of 
Water  and  Waste- 
Water  Operators 


Voluntary 

6 

6 

Mandatory 

41 

44 

Mandatory 

Renewal 
Annual 

24 

27 

Annual 

Biennial 

8 

9 

Longer 

15 

14 

Continuing  Education 

17 

18 

None 

or  Training 

Required  for 

Renewal 

Can  remain  certified 
for  two  years  after 
leaving  field  before 
certificate  invalid 


Source:   Compiled  by  the  Office  of  the  Legislative  Auditor. 

Illustration  6 
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Chapter  IV 
AREAS  FOR  LEGISLATIVE  CONSIDERATION 
The  design  and  effectiveness  of  certain  aspects  of  the  regula- 
tory process  may  warrant  legislative  consideration.  The  intent  of 
the  following  sections  is  to  briefly  discuss  these  aspects  as  they 
apply  to  water  and  wastewater  operators.  The  areas  for  considera- 
tion include: 

1.  Changes  in   regulation 

2.  Statutory  inconsistency 

3.  Experience  requirements 

4.  Temporary  certificates 

5.  Examinations 

6.  Fees 

7.  Multi-year  renewals 

8.  Board  member  compensation 

9.  Standards  of  conduct 
10.        Penalties 

CHANGES    IN    REGULATION 

The  sunset  law  asks  whether  "...  state  government  actions 
have  produced  a  substantial  increase  in  number  of  agencies,  growth 
of  programs,  and  proliferation  of  rules."  Through  the  sunset  law, 
the  legislature  questions  "whether  conditions  causing  the  establish- 
ment of  these  agencies,  programs,  and  rules  have  not  changed  to 
such  an  extent  as  to  remove  the  need  for  some  or  all  of  the  agencies, 
programs,  and  rules."  (Section  2-8-101(1),  MCA.)  In  addressing 
these  questions  during  our  review  of  the  board  we  found  that 
changes    have    taken    place    since    creation   of  the   board.      Both   the 
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treatment  of  water  and  wastewater  and  the  operators  of  the  systems 
are  now  subject  to  regulation.  Most  of  this  regulation  began  in 
the  late  1960s.  The  Board  of  Water  and  Wastewater  Operators  and 
the  State  Safe  Drinking  Water  Act  administered  by  DHES  were 
created  in  1967.  In  1972,  the  Federal  Water  Pollution  Control  Act 
was  amended  to  ensure  sewage,  industrial  wastes,  and  other  wastes 
are  not  polluting  the  water  into  which  the  wastes  are  discharged. 
The   Federal   Safe   Drinking  Water  Act  was  enacted   in   1974. 

Thus,  regulation  has  increased  to  a  point  where  it  is  appro- 
priate to  discuss  the  changes  in  regulation  which  have  taken 
place.  The  following  section  summarizes  the  extent  of  the  regula- 
tion. The  question  to  be  answered  is  whether  the  state  should  be 
regulating  all  aspects  of  the  operation  of  the  systems,  from  examin- 
ing and  certifying  the  persons  in  responsible  charge  to  establishing 
safety  and  quality  standards  and  testing  for  compliance  with  these 
standards. 

All    water   used    by   the   public   must   meet   the  standards  estab- 
lished   in    the    Federal    and    State   Safe    Drinking    Water   Acts.      DHES 
has   statutory   authority   to   enforce   the   acts  and  any   rules  pertain- 
ing to  water  quality  established  by  the  Board  of  Health  and   Environ- 
mental Sciences.      DHES'  authority  includes: 


--Approving  the  siting,  construction,  operation,  and  modification 
of  a  public  water  supply  system. 

--Inspecting  facilities  to  ensure  the  rules  and  standards  of  the 
Board  of  Health  are  being  obeyed. 

--Requiring  the  submission  of  water  samples  to  a  licensed  DHES 
laboratory  to  determine  the  water  quality  and  the  possibility 
of  danger  to  public  health. 
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All  public  water  supply  systems  must  submit  water  samples. 
Travel  trailer  and  mobile  home  parks  not  served  by  a  public  water 
supply  must  also  submit  water  samples.  The  samples  must  be 
submitted  quarterly  or  monthly,  depending  upon  the  size  of  the 
population  served   by  the  system. 

If  a  sample  shows  the  water  is  contaminated,  a  DHES  employee 
contacts  the  operator  to  determine  why  the  sample  is  bad.  In  most 
cases,  the  operator  identifies  the  cause  of  the  problem.  If  needed, 
a  DHES  employee  or  a  designated  official  will  visit  the  operator  to 
help  solve  the  contamination   problem. 

Wastewater  treatment  plants  are  regulated  under  the  Federal 
Water  Pollution  Control  Act.  DHES  was  given  the  statutory  author- 
ity to  enforce  the  Act.      DHES'   authority  includes: 


•Issuing,  suspending,  revoking,  modifying,  or  denying  permits 
to  discharge  sewage,  industrial  wastes,  or  other  wastes  into 
state  waters. 

■Examining  plans  or  other  information  needed  to  determine 
whether  a  permit  should  be  issued  or  suggesting  changes  in 
plans  as  a  condition  to  the  issuance  of  a  permit. 

-Clearly  specifying  in  any  permit  any  limitations  imposed  as  to 
the  volume,  strength,  or  other  significant  characteristics  of 
the  water  to  be  discharged. 


A  permit  must  be  obtained  from  DHES  before  a  wastewater 
treatment  plant  can  discharge  treated  wastewater  into  the  state's 
waters.  The  permit  is  issued  for  a  maximum  of  five  years  and 
details    the    amount    of    waste    the    discharged    water    may    contain. 

Water  samples  are  taken  throughout  a  wastewater  plant  and 
analyzed  to  ensure  the  bacteria  content  and  other  parameters  are 
within   the   limits   specified   in  the  permit.      DHES  receives  a  monthly 
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or  quarterly  summary  of  the  analyses  from  each  plant.  The  sum- 
maries are  reviewed  to  verify  the  plant  is  not  in  violation  of  the 
permit.  Any  violations  are  investigated.  DHES  periodically  checks 
some  of  the  plant  results  by  taking  samples,  analyzing  the  water, 
and  comparing  the  results  obtained  in  a  DHES  laboratory  with  the 
results  obtained  at  the  plant.  DHES  also  inspects  wastewater 
treatment  plants.  Larger  plants  are  to  be  inspected  semi-annually 
and  smaller  plants  once  a  year. 

All  travel  trailer  and  mobile  home  parks  are  also  required  to 
be  licensed  by  the  Department  of  Health  and  Environmental  Sciences, 
Food  and  Consumer  Safety  Bureau.  The  Safety  Bureau  license  is 
issued  yearly  after  the  facility  has  been  inspected  by  a  DHES 
employee,  a  local  health  officer,  or  a  licensed  sanitarian.  Most  of 
the  facilities  are  also  inspected  at  least  one  other  time  during  the 
year.  The  facility's  water  supply  system  is  examined  for  possible 
contamination  during  the  inspection. 

This  regulation  is  in  addition  to  DHES  authority  to  regulate 
the  operators  of  the  water  and  wastewater  systems.  The  statutes 
require  that  a  person  in  direct  responsible  charge  of  a  water 
supply  and  wastewater  system  serving  ten  or  more  families  or  an 
industry  employing  ten  or  more  persons  must  be  certified  through 
examination.  The  owners  of  the  water  and  wastewater  systems  can 
designate  the  person  to  be  in  direct  responsible  charge.  This 
person  does  not  necessarily  have  to  be  involved  in  the  daily  opera- 
tion of  the  system.  For  example,  we  contacted  15  randomly  selected 
individuals  regulated  by  the  board  and  DHES  in  our  review  to 
determine  their  responsibilities  as  certified  operators.  Among 
these  people  we  found   in   responsible  charge: 
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All  public  water  supply  systems  must  submit  water  samples. 
Travel  trailer  and  mobile  home  parks  not  served  by  a  public  water 
supply  must  also  submit  water  samples.  The  samples  must  be 
submitted  quarterly  or  monthly,  depending  upon  the  size  of  the 
population  served   by  the  system. 

If  a  sample  shows  the  water  is  contaminated,  a  DHE5  employee 
contacts  the  operator  to  determine  why  the  sample  is  bad.  In  most 
cases,  the  operator  identifies  the  cause  of  the  problem.  If  needed, 
a  DHES  employee  or  a  designated  official  will  visit  the  operator  to 
help  solve  the  contamination   problem. 

Wastewater  treatment  plants  are  regulated  under  the  Federal 
Water  Pollution  Control  Act.  DHES  was  given  the  statutory  author- 
ity to  enforce  the  Act.      DHES1   authority  includes: 


■Issuing,  suspending,  revoking,  modifying,  or  denying  permits 
to  discharge  sewage,  industrial  wastes,  or  other  wastes  into 
state  waters. 

■Examining  plans  or  other  information  needed  to  determine 
whether  a  permit  should  be  issued  or  suggesting  changes  in 
plans  as  a  condition  to  the  issuance  of  a  permit. 

-Clearly  specifying  in  any  permit  any  limitations  imposed  as  to 
the  volume,  strength,  or  other  significant  characteristics  of 
the  water  to  be  discharged. 


A  permit  must  be  obtained  from  DHES  before  a  wastewater 
treatment  plant  can  discharge  treated  wastewater  into  the  state's 
waters.  The  permit  is  issued  for  a  maximum  of  five  years  and 
details    the    amount    of    waste    the    discharged    water    may    contain. 

Water  samples  are  taken  throughout  a  wastewater  plant  and 
analyzed  to  ensure  the  bacteria  content  and  other  parameters  are 
within    the    limits    specified   in   the  permit.      DHES   receives  a  monthly 
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or  quarterly  summary  of  the  analyses  from  each  plant.  The  sum- 
maries are  reviewed  to  verify  the  plant  is  not  in  violation  of  the 
permit.  Any  violations  are  investigated.  DHES  periodically  checks 
some  of  the  plant  results  by  taking  samples,  analyzing  the  water, 
and  comparing  the  results  obtained  in  a  DHES  laboratory  with  the 
results  obtained  at  the  plant.  DHES  also  inspects  wastewater 
treatment  plants.  Larger  plants  are  to  be  inspected  semi-annually 
and   smaller  plants  once  a  year. 

All  travel  trailer  and  mobile  home  parks  are  also  required  to 
be  licensed  by  the  Department  of  Health  and  Environmental  Sciences, 
Food  and  Consumer  Safety  Bureau.  The  Safety  Bureau  license  is 
issued  yearly  after  the  facility  has  been  inspected  by  a  DHES 
employee,  a  local  health  officer,  or  a  licensed  sanitarian.  Most  of 
the  facilities  are  also  inspected  at  least  one  other  time  during  the 
year.  The  facility's  water  supply  system  is  examined  for  possible 
contamination  during  the  inspection. 

This  regulation  is  in  addition  to  DHES  authority  to  regulate 
the  operators  of  the  water  and  wastewater  systems.  The  statutes 
require  that  a  person  in  direct  responsible  charge  of  a  water 
supply  and  wastewater  system  serving  ten  or  more  families  or  an 
industry  employing  ten  or  more  persons  must  be  certified  through 
examination.  The  owners  of  the  water  and  wastewater  systems  can 
designate  the  person  to  be  in  direct  responsible  charge.  This 
person  does  not  necessarily  have  to  be  involved  in  the  daily  opera- 
tion of  the  system.  For  example,  we  contacted  15  randomly  selected 
individuals  regulated  by  the  board  and  DHES  in  our  review  to 
determine  their  responsibilities  as  certified  operators.  Among 
these  people  we  found   in   responsible  charge: 
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■A  secretary  of  a  cooperative  water  system  who  is  responsible 
for  obtaining  the  water  samples  to  send  to  DHES.  The  water 
system  trustees  who  are  responsible  for  the  day-to-day  opera- 
tion of  the  system  are  not  certified. 

■An  operator  at  a  dam  complex  who  is  not  in  daily  contact  with 
the  water  system  but  who  is  in  charge  of  the  domestic  water 
services,  the  facilities,  the  powerhouse,  and  the  maintenance 
of  the  dam. 

-An  operator  of  a  trailer  court.  The  certification  requirement 
has  been  interpreted  to  include  not  only  municipal  systems, 
but  also  travel  trailer  and  mobile  home  park  operators  not 
served  by  a  public  water  supply. 


The  board  and  department  believe  both  types  of  regulation 
(certification  through  examination  of  the  applicant,  and  sampling 
and  inspection  of  the  facilities)  are  necessary  to  protect  the  public. 
They  stated  that  competent  operators,  which  the  certification 
program  is  intended  to  provide,  can  prevent  health  problems  from 
occurring.  According  to  the  department,  sampling,  inspection, 
experience,  and  certification  are  all  part  of  a  single  program  to 
provide  as  much  public  health   protection  as  possible. 

The  sunset  law  states  that  "the  exercise  of  the  state's  police 
power  shall  be  done  only  to  the  extent  necessary  for  that  purpose." 
(Section  2-8-101(2)(c),  MCA.)  Considering  the  amount  of  regula- 
tory activity  that  has  evolved  in  the  treatment  of  water  and  waste- 
water, it  appears  reasonable  for  the  legislature  to  question  whether 
regulation  has  increased  to  such  a  point  that  the  state  is  regulating 
to  excess  in  certain  areas.  A  review  by  the  department  and  the 
board  of  the  network  of  regulation,  the  certification  process,  and 
a  determination  of  the  necessity  to  certify  individuals  at  each  level 
(i.e.  large  plant  operators  to  trailer  court  operators)  could  also  be 
conducted. 
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STATUTORY    INCONSISTENCY 

During  our  review  we  noted  areas  of  inconsistency  in  the  laws 
applicable  to  the  board.  At  times,  the  Board  of  Water  and  Waste- 
water Operators  functions  as  a  regulatory  board,  yet  the  law 
states  the  board  is  primarily  advisory  to  DHES.  The  law  specifies 
the  purpose  of  the  board  is  to  ".  .  .  advise  and  assist  DHES  in 
the  administration  of  the  certification  program.  The  board  shall 
serve  as  an  advisory  board  to  DHES  in  actions  relating  to  the 
qualifications  of  water  and  wastewater  treatment  plant  operators." 
(Section  37-42-203,  MCA.)  An  advisory  board  furnishes  advice, 
gathers  information,  and  makes  recommendations  to  a  department 
head  or  the  governor.  An  advisory  board  does  not  administer 
programs,  functions,  or  set  policy.  A  regulatory  board  has  the 
power  to  issue,  suspend,  or  revoke  licenses  or  certificates;  develop 
rules;  set  rates;  hold  hearings;  and  interpret,  apply,  and  enforce 
existing  rules  and  laws.  The  current  statutes  affecting  the  board 
make  it  unclear  as  to  whether  the  board  should  be  advisory  or 
regulatory. 

The  Board  of  Water  and  Wastewater  Operators  does  not  have 
the  statutory  authority  to  issue  certificates,  but  it  does  examine 
the  operators  before  certification.  The  board  secretary  and  the 
DHES  representative  grade  the  tests.  Board  members  establish  the 
passing  grade  of  the  examination.  Examinations  with  grades  ten 
points  above  and  below  the  passing  score  are  reviewed  by  board 
members  to  determine  the  tests  were  correctly  graded. 

Statutes  specify  that  DHES  will  issue  certificates,  upon  the 
recommendations   of  the   board,    and  can   revoke  certificates,   after  a 
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hearing.  Although  the  board  does  not  have  the  authority  to  issue 
new  certificates,  it  has  the  authority  to  reissue  invalidated  certifi- 
cates. The  board  can  revoke  a  certificate  if  the  operator  does  not 
renew  his  certificate  in  a  specified  length  of  time.  The  board  can 
also  develop  rules,  but  they  must  be  approved  by  DHES  before 
they  are  effective. 

The  legislative  intent  of  the  function  of  the  board  should  be 
clarified.  The  laws  concerning  the  certification  program  do  not 
give  the  board  the  authority  to  be  a  regulatory  board,  yet  board 
functions  include  more  than  those  authorized  of  an  advisory  board. 
If  the  board's  function  is  to  be  advisory,  the  laws  should  be 
clarified  so  that  the  board  has  statutory  authority  to  only  execute 
the  duties  of  an  advisory  board. 
EXPERIENCE    REQUIREMENTS 

The    department    and    the    board    adopted    rules    which    require 

experience      prior     to     certification      after     March     1,      1982.        The 

experience  requirements  increase  with  the  classification: 

Class  1   operators  --  two  years 

Class  2  operators   --  one  and  a  half  years 

Class  3  operators   --  one  year 

Class  4  operators   --   six  months 

Class  5  operators  --   none  required. 

Two  days  of  post-secondary  education  in  engineering  training 
or  the  equivalent  may  be  substituted  for  one  day  of  experience  for 
up  to  one-half  of  the  experience. 

An  applicant  obtains  experience  by  working  in  a  water  or 
wastewater  system  that  is  classified  the  same  as  that  class  in  which 
he  desires  to  be  certified,  i.e.,  an  operator  desiring  to  be  a 
Class  3    wastewater    operator    must   work   for   one   year   in    a   Class  3 
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wastewater  plant  and  pass  the  Class  3  wastewater  examination 
before  becoming  a  fully  certified  wastewater  operator.  The  rules 
do  not  state  what  constitutes  experience  or  that  the  applicant  must 
be    supervised    by    anyone    while   the   experience   is   being   obtained. 

If  an  applicant  passes  the  examination  but  lacks  the  requisite 
experience,  the  board  will  issue  the  applicant  an  operator-in-train- 
ing certificate.  The  only  restriction  to  obtaining  the  certificate 
would  be  failure  to  pass  the  examination.  The  operator-in-training 
would  be  able  to  perform  the  same  functions  as  a  fully  certified 
operator.  There  is  again  no  requirement  that  the  applicant  must 
be  supervised  by  anyone.  In  effect  there  is  no  difference  between 
the  operator-in-training  certificate  and  the  certificate  that  was 
previously  issued  to  operators. 

An  applicant  can  request  to  have  a  portion  of  the  experience 
time  waived.  The  rules  state  "upon  the  request  of  the  applicant 
and  on  the  determination  of  the  Board  that  the  operator  has  had 
"hands-on"  training  under  the  personal  supervision  of  a  highly 
qualified  instructor,  a  portion  of  the  experience  time  required  of 
an  applicant  may  be  waived."  (16.18.205(4)  ARM.)  Hands-on 
training  is  defined  as  ".  .  .  the  operator  actually  operated  the 
plant  or  system,  performed  the  routine  tests,  collected  samples, 
completed  operational  reports,  etc.,  under  close,  direct,  and 
immediate  personal  supervision  on  a  one-to-one  basis,  and  that  the 
knowledge  the  operator  gains  is  gathered,  at  least  in  part,  from 
daily  operating  experience  and  not  merely  from  textbook  (for 
example)    study    and/or    from    observation."       (16.18.201(2)    ARM.) 
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The  Board  has  not  defined  what  they  consider  a  highly 
qualified  instructor.  The  rules  define  the  type  of  supervision 
needed  for  hands-on  training,  but  the  skill  of  the  instructor 
needed  for  the  special  training  is  not  established. 

The  board  and  DHES  should  review  the  experience  requirement 
rules.  With  no  restriction  on  operator  activities,  it  appears  the 
creation  of  a  certificate-in-training  category  does  not  increase  the 
public  protection.  Also,  to  alleviate  future  concerns  with  the 
administration  of  the  certification  program,  the  board  and  DHES 
should  define  what  they  consider  as  experience.  The  rules  define 
what  is  needed  to  get  the  experience  requirement  waived,  but 
someone  seeking  the  full  amount  of  experience  is  not  told  what  is 
required.  A  "highly  skilled  instructor"  should  also  be  defined  so 
someone  seeking  a  waiver  of  the  experience  requirement  will  know 
if  the  supervisor  of  his  training  is  acceptable. 
TEMPORARY   CERTIFICATES 

To  help  facilitate  certification,  the  department  issues  temporary 
operator  certificates  without  examination.  These  certificates  are 
issued  to  people  who  have  applied  for  certification  but  have  not 
yet  taken  the  exam.  With  a  temporary  certificate,  an  operator  can 
be  "certified"  for  up  to  six  months  without  having  taken  the 
necessary  test. 

There  is  no  statutory  authority  for  DHES  or  the  board  to 
issue  the  temporary  certificates.  The  issuance  of  temporary  cer- 
tificates is  detailed  in  the  board  rules  but  is  not  mentioned  in  the 
law.  If  the  department  finds  it  necessary  to  issue  temporary 
certificates,  legislation  should  be  sought  to  amend  the  law  to 
include  the  authority  to  issue  temporary  certificates. 
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EXAMINATIONS 

Two  areas  for  consideration  were  noted  during  our  review  of 
the  examination  process:  the  score  needed  to  pass  an  examination 
is  determined  by  the  board  after  the  tests  have  been  graded;  and 
records  of  what  transpired  during  an  oral  examination  are  not 
available  and  there  are  no  guidelines  for  the  oral  exams.  These 
concerns  are  discussed  further  in  the  following  sections. 
Passing   Grades 

The  score  needed  to  pass  the  examinations  is  not  known 
before  the  tests  are  administered.  The  board  rules  do  not  state 
the  passing  grade  since  the  board  establishes  the  grade  after  each 
examination.  After  the  exams  administered  by  the  board  are 
corrected,  the  secretary  records  the  grades  by  class  within  each 
type  of  system.  The  board  members  then  look  for  a  "natural 
break"     in    the    scores    and    set    the    passing    grade    in    the    break. 

Until  December  1975,  after  each  exam  the  board  set  the 
passing  grade  at  60  percent.  The  board  did  not  want  the  passing 
grade  too  high  when  the  program  was  first  initiated  because  it  was 
believed  a  lot  of  small  town  operators  would  not  be  able  to  pass 
the  test  and  thus  not  be  able  to  be  certified.  During  the  next 
four  years  the  board  set  the  passing  grade  at  65  percent  after  the 
exams  were  reviewed.  The  board  has  established  the  passing 
score  at  70  percent  after  the  past  two  exams  but  future  applicants 
have  no  knowledge  of  what  score  is  needed  for  successful  completion 
of  the  tests. 

To  alleviate  these  concerns,  the  Board  of  Water  and  Waste- 
water  Operators   should  determine  a  passing  score  based  upon  what 
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it  believes   is  the  necessary  grade  to  indicate  the  applicant's   knowl- 
edge.      The     score     could     also     be     included    in    the    board    rules. 
Other    regulatory   boards   that   require   an   examination   for    licensure 
have  mention  of  a  passing  score  in  the  board   rules,    if  not  provided 
in  the  law. 
Oral   Examinations 

The  board  has  given  oral  examinations  to  help  applicants  who 
have  failed  or  who  have  difficulties  taking  the  written  exams.  An 
oral  exam  can  be  requested,  in  writing,  after  a  person  has  failed 
the  written  exam  for  any  class.  The  rules  state  the  board  will 
consider  each  written  request  for  an  oral  examination  on  its  individ- 
ual merit  and  set  the  time  and  place  the  examination  will  be  held. 
At  the  oral  examination,  at  least  three  members  of  the  board  must 
be  present;  one  of  which  must  hold  a  certificate  of  the  same  level 
or  higher  in  the  classification  being  examined. 

The  board  prefers  to  have  the  applicants  take  the  written 
exam  three  times  before  an  oral  exam  is  required.  Of  the  14 
people  who  have  been  given  oral  exams  as  of  June,  1981,  12  took 
the  written  exam  3  times.  One  person  took  the  written  exam  twice 
and  another  took  only  one  written  exam.  The  latter  had  a  reading 
problem  so  the  board  honored  his  request  for  an  oral  exam  after 
having  taken  the  written  exam  once. 

During  the  oral  exam  the  board  asks  the  examinee  questions 
about  the  operation  of  the  plant  in  which  he  is  currently  working 
to  determine  if  he  knows  how  the  plant  runs.  The  questions  the 
examinee  misses  on  the  written  exam  are  also  reviewed  to  determine 
if    any    of   the   questions   were   misinterpreted.      If   it    is   evident   the 
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examinee  knows  the  answers  to  the  questions  he  missed,  the  score 
on  the  written  exam  will  be  increased.  Seven  people  taking  oral 
exams  have  raised  their  scores  high  enough  to  pass  the  written 
exam.       The    last    oral    exam    administered    was    in    September    1981. 

An  oral  exam  should  be  administered  because  a  person  has 
difficulty  taking  written  tests,  not  because  the  person  failed  the 
examination.  Oral  exams  should  not  be  a  tool  to  help  a  person 
who  failed  the  exam  become  certified.  The  present  rule  appears  to 
make  oral  exams  such  a  tool,  since  the  board  prefers  the  person  to 
take  the  written  exam  three  times.  If  a  person  has  a  reading 
problem  he  should  not  have  to  take  the  exam  three  times  and  fail 
it  to  prove  the  problem  to  the  board.  The  board  should  review  its 
criteria  for  administering  oral  exams. 

In  addition,  the  only  record  of  administered  oral  exams  is  a 
notation  in  the  board  minutes  at  the  time  the  exam  was  given. 
There  is  no  record  of  what  was  asked  during  the  exam  and,  for 
four  oral  exams,  the  board  members  present  during  the  exam  were 
not  recorded.  If  the  board  is  going  to  administer  oral  exams,  a 
more  complete  record  of  the  exams  should  be  maintained.  The 
records  should  include  the  board  members  that  administered  the 
exam,   the  questions  asked  the  examinee,   and  the  person's  responses. 

There    are    also    no    guidelines    specifying    what    will    be    asked 
during  the  exam.     Written  guidelines  could  be  established  stipulating 
what  will    be   asked    so   future   board   members   will    know   what  areas 
to    include   in    an   oral    examination    and   what  types   of   problems   can 
be  avoided  in  administering  the  exam. 
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FEES 

Certification  fees  are  collected  upon  initial  application  and 
yearly  when  the  certificates  are  renewed.  The  fees  cover  the 
costs  of  administering  the  certification  program. 

The  fees  collected  when  the  applications  are  submitted  are 
intended  to  cover  the  cost  of  processing  the  application,  which 
includes  issuing  a  temporary  certificate;  sending  a  notice  of  exami- 
nation; and  administering  one  or  two  examinations.  If  the  appli- 
cant passes  the  examination,  the  fee  also  covers  the  cost  of  typing 
and  mailing  a  certificate  to  the  applicant.  The  fees  collected  for 
renewals  are  supposed  to  cover  the  cost  of  sending  the  operators  a 
renewal  notice,  recording  the  fees  submitted,  sending  the  operators 
a  seal  to  attach  to  their  certificates,  the  day-to-day  administration 
of  the  program,  and  the  board  member  compensation  for  the  board 
meetings.  Operators  not  responding  to  the  first  notice  are  sent  a 
second  renewal  notice. 

The  fees  charged  for  the  various  classes  do  not  reflect  the 
actual  costs  of  processing  the  certificates  in  that  class.  A  $3  fee 
for  Class  5  operators  does  not  cover  the  costs  of  renewal  or  the 
application  and  examination  process.  The  fees  paid  by  the  operators 
in  the  upper  classes  (Class  I  is  $20)  are  covering  the  costs  of  the 
processing    of    those    certificates    and    the    lower    class    certificates. 

The  fees  should  properly  reflect  the  cost  of  the  examination 
and  licensing  program  for  each  class.  The  present  fee  structure 
appears  unfair  to  the  operators  in  Classes  1  and  2  since  these 
people  are  paying  for  portions  of  the  costs  of  processing  the 
Class  4  and  5  certificates. 
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The  1981  Legislature  recognized  the  need  for  appropriate  fees 
and  gave  the  regulatory  boards  under  the  jurisdiction  of  the 
Division  of  Business  and  Professional  Licensing  of  the  Department 
of  Commerce  the  authority  to  set  fees  commensurate  with  the  cost 
of  the  various  programs  necessary  to  operating  the  board.  To  be 
consistent  with  previous  action  the  Board  of  Water  and  Wastewater 
Operators  statutes  could  be  amended  so  fees  may  be  set  commen- 
surate with  the  cost  of  the  various  programs  necessary  to  operate 
the  certification  program. 
MULTI-YEAR    RENEWALS 

Currently,  state  law  requires  annual  renewal  of  certificates. 
Annual  renewal  may  result  in  administrative  costs  in  excess  of 
those  necessary  for  effective  regulation.  The  secretary  for  the 
board  spends  a  significant  amount  of  time  notifying  certified  opera- 
tors that  their  certificates  are  due  for  renewal  and  then  processing 
those  renewals.  One  alternative  to  this  annual  expenditure  of  time 
is  to  spread  the  renewals  over  two  or  more  years. 

If  certificate  renewals  are  spread  over  more  than  one  year, 
this  will  reduce  the  workload  for  the  department.  In  the  case  of 
biennial  certification,  only  half  as  many  certificates  must  be  pro- 
cessed in  a  given  year.  There  would  be  savings  in  administrative 
expenses  resulting  from  a  multi-year  rather  than  annual  renewal 
period.  The  actual  amount  of  savings  would  depend  upon  the 
number  of  certified  operators  renewing  each  year.  In  order  to 
maintain  a  level  of  income  consistent  with  administrative  expenses, 
the  renewal  fee  may  have  to  be  adjusted.  Due  to  the  potential 
reduction  in  costs,  the  fee  for  a  biennial  renewal,  for  example, 
would  not  necessarily  have  to  be  double  the  current  fee. 
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Annual  renewals  provide  little  information  to  the  board  about 
the  operators  so  virtually  no  information  would  be  lost  by  having 
the  renewals  occurring  every  two  years  or  more. 

Twenty-three  states  with  a  water  certification  program,  and 
twenty-three  states  with  a  wastewater  program,  require  operators 
to  renew  their  certificates  every  two  or  more  years.  There  are 
permanent  certificates  issued  in  4  of  the  23  states  with  a  water 
system  program,  and  6  of  the  23  states  with  a  wastewater  program. 
BOARD  MEMBER   COMPENSATION 

In  previous  reviews  of  regulatory  boards  in  Montana,  unifor- 
mity among  boards  in  reimbursement  of  board  members  was  often 
discussed.  The  1981  Legislature  passed  a  law  which  standardized 
the  compensation  given  to  the  members  of  the  boards  attached  to 
the  Division  of  Business  and  Professional  Licensing  in  the  Depart- 
ment of  Commerce  at  $25  per  day.  To  be  consistent  with  previous 
action  the  Board  of  Water  and  Wastewater  Operators  statutes  could 
be  amended  so  members  of  the  board  are  reimbursed  at  rates  the 
same  as  other  boards.  Currently,  water  and  wastewater  board 
members  are  receiving  $20  per  day. 
STANDARDS  OF  CONDUCT 

The  department  has  the  authority  to  suspend  or  revoke  a 
certificate  for  incompetency.  The  department  or  the  board  has  not 
defined  incompetency.  Without  a  standard  on  which  to  base  perfor- 
mance, regulatory  entities  have  little  means  of  determining  incompe- 
tency and  what  form  of  penalty  to  impose.  An  Idaho  Supreme 
Court  decision  has  raised  some  doubt  regarding  the  authority  of 
the   Idaho  nursing  board  to  take  disciplinary  action  against  a 
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licensee  when  the  action  is  based  solely  on  the  board's  arbitrary 
determination  of  what  is  unprofessional  conduct  or  incompetency. 
Standards  of  practice  would  provide  specific  information  necessary 
to  determine  what  constitutes  unprofessional  conduct.  The  stan- 
dards adopted  by  the  board  and  the  department  could  be  included 
in  the  Administrative  Rules  of  Montana. 
PENALTIES 

Montana  law  allows  two  courses  of  action  against  a  certified 
water  or  wastewater  operator.  The  board  may  refuse  to  renew  a 
certificate  if  it  remains  suspended  for  more  than  30  days.  The 
department  may  revoke  a  certificate  for  fraud,  deception  or  incom- 
petency on  the  part  of  the  operator  in  the  performance  of  his 
duties.  The  1981  Legislature  passed  a  law  which  specifies  the 
disciplinary  authority  of  the  boards  allocated  to  the  Division  of 
Business  and  Professional  Licensing  in  the  Department  of  Commerce. 
The  law  allows  a  board  to  impose  a  range  of  penalties  including 
revocation,  suspension,  probation,  reprimand,  and  other  discipli- 
nary action  as  determined  by  the  board.  To  be  consistent  with 
previous  action  the  water  and  wastewater  operator  related  statutes 
could  be  amended  so  disciplinary  authority  is  similar. 
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